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An Environment for Competitive Broadband and Internet Development in Hong Kong – An HKISPA Position Paper

Introduction

In his 1997 policy address, the Chief Executive of the Hong Kong Special Administrative Region stated his vision to make Hong Kong a leader, not a follower, in the information world of tomorrow.  In his 1998 policy address, he further emphasized the importance of using information technology to help Hong Kong retain its competitive edge and to drive its overall economic expansion.

In November, 1998, the Secretary of Information Technology and Broadcasting set out his vision, initiatives and targets to make Hong Kong a leading digital city in a globally connected world – in the Digital 21 initiative.  One of the key factors named in the all-encompassing strategy was the development of a high capacity communications infrastructure.   

A key cornerstone of Digital 21 is the development of a high capacity communications systems, upheld by a telecommunications infrastructure that is innovative and competitive, regulated by an open, fair and predictable regime.  It is only with this sound foundation that the development of Hong Kong to be the Asia Pacific Internet traffic and content hub – two other key goals of Digital 21 – would be possible.

However, the local Internet industry is deeply concerned about obstacles to competition in the Hong Kong Internet market, particularly over the development of enhanced services over new and emerging high speed platforms like ADSL and cable.  The purpose of this position paper is to identify the key areas of concern of the Hong Kong Internet Service Providers Association, with a number of recommendations the Association would like to present for the Government’s consideration.  The list of recommendations are summarized in Appendix 1.

Broadband Service in Hong Kong

Broadband Internet services, based on ADSL technology, has been available to the Hong Kong market for over a year.  However, unlike the competitive narrowband Internet market, with over 130 licensed service providers, the number of broadband Internet service provider remains at a grand total of one.  The lack of competition in this critical part of advanced service for Hong Kong cries out for scrutiny by the telecommunications regulator.  

Obviously, the lack of competition is due to the lack of economic incentive for any Internet service provider (ISP) to offer broadband service from the only broadband telecommunications network available today from the incumbent and dominator, Hongkong Telecom (HKT).  HKT charges, as a telephone company to the service provider, more than the service provider, Hongkong Telecom IMS (HKTIMS), is offering the broadband Internet service to the public.  This practice is clearly a case of predatory pricing.  

Recently, HKTIMS is even offering customers of its SuperNetvigator 1.5M Ultra Line service not only free usage hours between 10 a.m. and 10 p.m., but only HK$2.00 beyond those hours
.  Comparing this to the narrowband PNETS tariff of HK$1.98 per hour, the dominator is clearly attempting to squeeze out its narrowband competitors while holding the broadband advantage to itself.  The anti-competitive situation is dire and forceful regulation against further damage to market competition is extremely critical.  

The Association urges that the Telecommunications Authority immediately investigates into the anti-competitive effects of the predatory pricing practices of the broadband Internet service by HKT (to its ISP clients) and HKTIMS (to endusers) on both the broadband and narrowband markets.  [Recommendation 1]

In HKT’s grand eVision
 scheme unveiled recently, it states: “Hongkong Telecom will extend its broadband network coverage to at least 80% of Hong Kong's households by the Year 2000. We aim to bring the benefits of high-speed Internet access (at 30 times faster than dial-up access) to a wider audience by investing a further HK$500 million in our world-leading broadband network during 1999.”  

The Internet industry worries that this is referring to HKT both as an infrastructure provider and as a service provider.  As there is no sign of another economically feasible broadband service on the horizon, it means that HKT the broadband retail service provider will maintain a 100% market share on the 80% of households it will reach.  This will be negate years of serious efforts by the Hong Kong Government to open the telecommunications market in Hong Kong.
Moreover, existing agreement for type 2 interconnection between HKT and the other fixed networks is apparently limited to only transmission speeds under 144Kbps.  It was reported that broadband interconnection will not be in place for another two to three years, allegedly to protect HKT’s investment.  This is grossly against the interests of consumers, and blatantly anti-competitive.  There should not be a distinction in the regulatory approaches between broadband and narrowband services.  

Such arrangement allows HKT to not only engage in cream-skimming but also control the most important emerging advanced services, effectively giving Hong Kong’s telecommunications future away after the citizens of Hong Kong have already paid dearly for the early termination of HKT’s exclusivity.  We are disappointed to see the future of Hong Kong’s telecommunications market and the rights of the consumer, as well as the effort of our regulator, being held hostage this way.

The Association urges the Telecommunications Authority to reconsider its policy toward type 2 broadband interconnection to encourage more competition in the market, and consult and consider the interest of the user community, including ISPs, in its decision-making process.  [Recommendation 2]

Liberalization of the Local Carrier Exchange Market

In the United States, ISPs are finding it necessary to become, or form an affiliate to be, a competitive local exchange carrier (CLEC).  The key reason is because of the fear that the incumbent local exchange carriers (ILEC) will be positioned to unfairly favor their advanced service (e.g. broadband) affiliates – like the present situation in Hong Kong.  

Non-carrier ISPs who are forced to buy the lines needed to serve Internet access customers from ILECs under end-user business tariffs rather than through their CLEC affiliates pursuant to interconnect agreements with the ILECs are seriously disadvantaged.  These ISPs will be unable to offer xDSL and other advanced services which rely on access to local networks because the ILECs will not make available the services under terms that will foster competition against the ILECs’ own affiliated advanced service provider.  

But in Hong Kong, there is no concept for the status of an “local exchange carrier,” only for a “local fixed network” provider.  Hence, while the value-added service market is open, competition actually always gravitates towards and favors the fixed networks.  The value-added service providers, like ISPs, are unable to deal with the fixed networks on a “carrier-to-carrier” basis as they should, operating their own major exchange and hubbing facilities and generating massive traffic.

The Association urges the Government to consider the granting of the status of “exchange carriers” to ISPs and the legislative provisions to enable ISPs to negotiate with carriers on a “carrier-to-carrier” basis over interconnection issues. [Recommendation 3]
Recently, a newly proposed law in the U.S. state of California would require the local regulator, the California Public Utilities Commission, to set pricing and other guidelines for how competing local telephone providers can offer xDSL services over the same wire the local phone company uses to deliver voice service.  The ISPs and CLECs currently must lease a separate line from the local phone company to offer broadband services.  Customers using the high-speed service from a provider other than the local phone company must pay for an added line, artificially inflating the cost of the service and putting the ISPs/CLECs at a competitive disadvantage.  

The California bill, AB 991, calls for regulators to set guidelines for “line sharing” or “sub-loop unbundling” to facilitate competition.  This proposal is in the same spirit as a recent regulatory notice issued by the U.S. Federal Communications Commission (FCC) examining how to require local phone companies to allow competitors to offer advanced services over a single voice line.  It is such kind of progressive regulatory guideline to ensure competition that will be critical for the development of the Internet infrastructure of Hong Kong.  

In fact, even in Singapore, all ISPs can offer ADSL services on the same phone line on top of the basic phone service, effectively already implementing the above “line sharing” practice.  It is hence no wonder that usage and penetration of ADSL in Singapore is ahead of Hong Kong.  

The Association urges the Telecommunications Authority to consider legislative provisions requiring the fixed network providers to adopt “line sharing” in order to assure fairer competition between ISPs trying to provide broadband services and the phone company-affiliated ISPs.  [Recommendation 4]
Separation of the Incumbent with its Advanced Service Affiliate

Referencing the situation in the U.S. again, a proposal by the FCC in its Advanced Services proceeding will permit an ILEC to offer xDSL and other advanced services through a separate affiliate only if it satisfies the following criteria:

1. The ILEC must truly operate independently from the affiliate.

2. All transactions between the ILEC and the affiliate must be on an arm’s length basis, in writing and available for public inspection.

3. The ILEC and the affiliate must maintain separate books, records and accounts.

4. The ILEC and the affiliate must have separate officers, directors and employees.

5. The affiliate cannot obtain credit under an arrangement that would allow the creditor to secure the debt through the assets of the ILEC.

6. The ILEC may not discriminate in favor of the affiliate with respect to the provision of goods and services, facilities, information, or in the establishment of standards.

7. The affiliate must interconnect with the ILEC under tariff or an interconnection agreement (as a CLEC) and the ILEC must make the same tariff or interconnection terms and conditions available to unaffiliated entities.

While general measures to ensure structural separation of the subsidiaries of the dominator in Hong Kong exist in similar spirit as the above, the local regulator does not regulate the broadband market specifically, and the U.S. criteria are obviously much more stringent than in Hong Kong.  In particular, transactions between the local dominator and its subsidiaries are not available for public inspection, and competitors of the local dominator are forced to take the words of the regulator and the dominator, and leave it at that.  This lack of transparency is not conducive to Internet development in Hong Kong and is a deterrent to international and local investment into the telecommunications sector.  

The Association urges the Telecommunications Authority to consider more stringent regulatory conditions over the separation of the dominator fixed network and its affiliate advanced service provider, in particular to allow more transparency and public scrutiny.  [Recommendation 5]
Broadband Services over Cable Television

In the 1998 Review of Television Policy, a key proposal is network sharing, including to require Hong Kong Cable Television to open up its broadband network for use by other television and telecommunications service providers subject to the payment of a cost-based interconnection charge to be approved by the Telecommunications Authority (TA)
.  However, the steps towards the implementation of this directive is not yet confirmed, making it hard for the rest of the Internet industry to plan for its future expansion.

Meanwhile, the Internet service division of Hong Kong Cable, i-Cable, is already promising the public with its own cable modem-based broadband Internet services.  It has not made any disclosure about its network infrastructure planning to the other ISPs.  This situation is directly due to both a lack of a clear roadmap of cable market liberalization and the cable operator jumping the gun with its own service offering plans.  It must be rectified by the regulator as soon as possible to prevent unfair advantages to the cable operator and misinformation to the consumer public.  

ISPs should have the ability and legislation-backed rights to interconnect with cable networks on similar terms and conditions as CLECs interconnect with the ILEC described in the above section.  This should include facilities-based interconnection, unbundling network elements, resale and co-location, in addition to the proposed cost-based interconnection charge.  Moreover, ISPs should have equal access to launch any broadband cable modem based Internet service – including timing – as any affiliate of the cable network operator itself, and equal terms and conditions.

The Association urges the Government to clarify its legislative direction as well as its timing concerning the sharing of the cable network, and also to enforce equal access to the cable network, the sharing of advance information and the availability of testing of cable modem services to all interested ISPs.  [Recommendation 6]
Future Directions of the Broadband Regulatory Regime

These issues, involving the contentious interests of the fixed networks, the cable operator and the ISPs, must be examined by the Government in a timely manner.  For example, the FCC in the U.S. released a working paper on broadband cable access in August 1998.  The paper
 states:

These situations graphically illustrates the difficult task of sorting out appropriate regulatory categories in a world in which any carrier can offer any service over any transmission medium – wired, wireless, cable, voice, data, or video.  Rather than concentrate solely on trying to squeeze the Internet and Internet-based services into familiar categories, the commission might better endeavor to give full meaning and effect to this new regulatory category in its domain.

Also in August 1998, the FCC launched an inquiry and proposed actions to promote the deployment of advanced telecommunications services by all providers.  A part of the inquiry document
 provides an interesting glimpse into the philosophy of the American regulator:

Also, most ISPs depend, for access to their retail customers, on the last mile facilities of others, especially LECs.  There are thousands of ISPs, but only a few providers of last miles that have achieved mass acceptance – in most places, the incumbent LEC and the cable television provider.  Many of the latter have, or will have, their own internal ISP operations.  Assuming that there will always be far more ISPs than there will be providers of last miles in an area, we ask for comment on whether interactions between ISPs and providers of last miles will require regulatory intervention.  For example, is access by retail customers to thousands of ISPs in the public interest?  Is an unregulated market likely to give the holders of last miles the ability and incentive to discriminate against all ISPs or in favor of their own ISP operations, to the detriment of consumers?  If such conduct is likely, what is the appropriate regulatory remedy, if any?  

These same questions are critical to ask as we develop an effective regulatory regime for advanced services including broadband Internet access and video telephony, brought on by telecommunications advances and convergence of technologies.  A serious and even-handed study into these matters is urgently necessary and critical for the formation of the appropriate environment to develop Hong Kong into an Internet traffic hub for the region – effectively putting the action into the words spoken so far.  

The Association urges the Government to conduct an urgent consultative exercise into the broadband regulatory regime.  [Recommendation 7]
Liberalization of the Local and International Telecommunications Market

While the Government has stated its intention to open to facilities-based external telecommunications services (ETS) market on January 1, 2000, the specific terms for licensing and the number of operators to be allowed are not yet announced.  This has caused a lot of inconvenience for the planning of many telecommunications operators, including present PNETS licensees for ISP and ISR services.  The position of the Association is for the full opening of the facilities-based ETS market, in the same manner as for the service-based market already fully liberalized.  

Moreover, the Government has not announced its decision on any further opening of the local fixed network market.  As discussed above, in addition to the consideration for facilities based fixed local networks, the Government must also consider the appropriate network or carrier status for ISPs, similar to CLECs in the U.S. and also in the U.K.  

In addition, present regulatory – not technical – obstacles have prevented the adoption of wireless local loop, and the more widespread use of satellite services for Internet access.  Ironically and probably tellingly, the only ISP using satellite at present for part of its international bandwidth turns out to be HKTIMS.  The removal of these obstacles is critical to Hong Kong’s positioning ourselves to be the Internet traffic hub and requires the urgent attention of the Government and the regulator. 

The Association urges the Government to announce the full liberalization of both the local fixed network and the facilities-based external telecommunications services market as soon as possible.  [Recommendation 8]
Other Concerns: Anti-competitive Practices

The ISP industry is still extremely concerned and distressed about the handling of the dominator’s anti-competitive practices by the regulator.  

For instance, a recent case involving a waiver by HKTIMS of the setup charges for dedicated Internet leased line services was ruled by the regulator to be not in breach of the licensing conditions of the fixed network dominator or HKTIMS itself.  Among the reasons stated by the regulator for its decision was that the service, offered by HKTIMS, is based on standard tariffs charged by HKT to HKTIMS, and HKTIMS is not a dominant player in the dedicated leased line market.  However, this ruling is contradictory to the previous case involving HKTIMS in December 1998, when it offered free PNETS for half a year to some subscribers, and the Telecommunications Authority decided then that particular offer was not appropriate.  Consistency and predictability in regulating and enforcement are of high importance to encouraging stable growth and expansion of a competitive telecommunications industry.  

The Association urges the Telecommunications Authority to reconsider the anti-competitive complaints over HKTIMS’s dedicated leased line offer, and make a ruling that would be truly pro-competition.  [Recommendation 9]

Decisions like these have left the ISP industry somewhat alarmed about the safeguards for competition in the market, or the lack thereof.  In addition, the industry feels that the regulator should be more proactive in its monitoring of the market in terms of competition, and in enforcing the competitive safeguards, then to act on complaints only and to rely heavily on the complaining party to provide most evidence.  The regulator should take on a stronger role of patrolling and investigation, and of course, ultimately, the industry believes that the regulator should act more forcefully against any anti-competitive abuses.  

Other Concerns: Service Quality Level

The consistency and predictability of the service quality level provided by the local fixed networks are also of the utmost important to the ISP industry.  Recently, the industry have noticed distressing signs of deteriorating service quality level provided by the dominating fixed network, HKT.

Between 11 p.m. on March 19, 1999, and 2 a.m. on March 20, 1999, many ISPs – including the largest dialup ISPs except HKTIMS to our knowledge – experienced a situation in which the dialup pools were down and unable to accept dialup connections from customers.  The reason for the circuit failure provided by HKT to its client ISPs was simply two words: “Network Congestion.”  With all due benefit of the doubt given to HKT, ISPs find this explanation to be baffling to say the least.  

For such a major failure of the dominant network provider affecting the basic services for so many of its competitors over peak hours for an extended period of time (almost three hours), the regulator should have immediately launched its own investigation proactively for the benefit of the consumers.

The Association urges the Telecommunications Authority to carry out a full investigation into the recent circuit failure causing major outage of a large number of ISPs, and consider if the fixed network provider violated any service guarantees pursuant to its fixed network license.  [Recommendation 10]

Conclusion

Hong Kong has many advantages in positioning itself as the Asia Pacific Internet hub for both traffic and content, in an “Internet service exchange” concept and capacity.  

However, to actually accomplish such capacity, the efforts to telecommunications liberalization thus far taken by the Government and the regulator must be “protected” by a proactive and progressive regulatory regime that is truly pro-competition and not bogged down by special interests.  In particular, more attention must be paid to develop an environment with a pro-competition and pro-growth regime for the development of a diverse and multifaceted broadband service development.  

A vibrant market to the envy of our regional neighbors and to the benefit of all local consumers is within reach by Hong Kong.  The Internet community, ISPs in Hong Kong, and our Association are all behind the Government in its realization of its goals set out in the Digital 21 initiative.  We hope the recommendations made in this position paper will be of assistance to the Government and our telecommunications regulator in the formulation of its development and regulatory policies.  

Hong Kong Internet Service Providers Association

April 12, 1999

Appendix 1
Recommendations of HKISPA on the Development of a Competitive Broadband Internet Environment in Hong Kong

The Association urges that the Telecommunications Authority immediately investigates into the anti-competitive effects of the predatory pricing practices of the broadband Internet service by HKT (to its ISP clients) and HKTIMS (to endusers) on both the broadband and narrowband markets.  [Recommendation 1]

The Association urges the Telecommunications Authority to reconsider its policy toward type 2 broadband interconnection to encourage more competition in the market, and consult and consider the interest of the user community, including ISPs, in its decision-making process.  [Recommendation 2]

The Association urges the Government to consider the granting of the status of “exchange carriers” to ISPs and the legislative provisions to enable ISPs to negotiate with carriers on a “carrier-to-carrier” basis over interconnection issues. [Recommendation 3]
The Association urges the Telecommunications Authority to consider legislative provisions requiring the fixed network providers to adopt “line sharing” in order to assure fairer competition between ISPs trying to provide broadband services and the phone company-affiliated ISPs.  [Recommendation 4]
The Association urges the Telecommunications Authority to consider more stringent regulatory conditions over the separation of the dominator fixed network and its affiliate advanced service provider, in particular to allow more transparency and public scrutiny.  [Recommendation 5]
The Association urges the Government to clarify its legislative direction as well as its timing concerning the sharing of the cable network, and also to enforce the sharing of advance information and the availability of testing of cable modem services to all interested ISPs.  [Recommendation 6]
The Association urges the Government to conduct an urgent consultative exercise into the broadband regulatory regime.  [Recommendation 7]
The Association urges the Government to announce the full liberalization of both the local fixed network and the facilities-based external telecommunications services market as soon as possible.  [Recommendation 8]
The Association urges the Telecommunications Authority to reconsider the anti-competitive complaints over HKTIMS’s dedicated leased line offer, and make a ruling that would be truly pro-competition.  [Recommendation 9]

The Association urges the Telecommunications Authority to carry out a full investigation into the recent circuit failure causing major outage of a large number of ISPs, and consider if the fixed network provider violated any service guarantees pursuant to its fixed network license.  [Recommendation 10]
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